Department of Health and Human Services

not intended to minimize the Department’s
obligation.

Paragraph (f) requires the agency to notify
the Architectural and Transportation Bar-
riers Compliance Board (ATBCB) upon re-
ceipt of a complaint alleging that a building
or facility subject to the Architectural Bar-
riers Act was designed, constructed, or al-
tered in a manner that does not provide
ready access and use by individuals with
handicaps.

Paragraph (g) requires the agency to pro-
vide to the complainant, in writing, findings
of fact and conclusions of law, the relief
granted if noncompliance is found, and no-
tice of the right to appeal (§85.61(g)). One ap-
peal within the agency shall be provided
(§85.61(i)). The appeal will not be heard by
the same person who made the initial deter-
mination of compliance or noncompliance.

Paragraph (1) permits the agency to dele-
gate its authority for investigating com-
plaints to other Federal agencies. However,
the statutory obligation of the agency to
make a final determination of compliance or
noncompliance may not be delegated.

Commenters have suggested the following:

Notifying complainants whenever their
complaints are referred to another agency.
Current administrative procedures provide
for this practice and it need not be included
in the text of the regulation.

Describing the basic parameters for sub-
mitting or obtaining evidence used to decide
appeals. Since the grounds for appeal may be
extremely varied, it would not be practicable
to set out parameters for every appeal.

Including a statement as to complainants’
rights to judicial review. These rights are
statutory and beyond the scope of this regu-
lation.

Obtaining the expertise of ATBCB in ap-
propriate cases. A provision regarding notifi-
cation of ATBCB is already included in the
regulation.

Including a statement that all other regu-
lations, forms and directives issued by HHS
are superseded by the nondiscrimination re-
quirements of this part. The Department
views any other issuances falling short of the
requirements of this regulation as insuffi-
cient to ensure compliance and therefore
such a statement is unnecessary.

Provisions for attorneys fees and com-
pensation to the prevailing party. Such pro-
visions are statutory and beyond the scope of
this regulation.

Section 85.62 Coordination and compliance
responsibilities.

Section 85.62 sets out the respective re-
sponsibilities of the components of HHS and
of the Director, OCR/Special Assistant in the
implementation of section 504 to programs
and activities conducted by HHS.
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Paragraph (c) specifies the respective roles
of OCR and of the HHS component in cases
in which noncompliance is found.

In the event that OCR and the HHS compo-
nent cannot agree on a resolution of any par-
ticular matter, such matter will be sub-
mitted to the Secretary for resolution.
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COLOR, NATIONAL ORIGIN, SEX, AND HAND-
ICAP IN VOCATIONAL EDUCATION PROGRAMS
[NOTE]

SOURCE: 40 FR 24137, June 4, 1975, unless
otherwise noted.

Subpart A—Introduction

§86.1 Purpose and effective date.

The purpose of this part is to effec-
tuate title IX of the Education Amend-
ments of 1972, as amended by Pub. L.
93-568, 88 Stat. 1855 (except sections 904
and 906 of those Amendments) which is
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or
activity is offered or sponsored by an
educational institution as defined in
this part. This part is also intended to
effectuate section 844 of the Education
Amendments of 1974, Pub. L. 93-380, 88

45 CFR Subtitle A (10-1-08 Edition)

Stat. 484. The effective date of this part
shall be July 21, 1975.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682, as
amended by Pub. L. 93-568, 88 Stat. 1855, and
sec. 844, Education Amendments of 1974, 88
Stat. 484, Pub. L. 93-380)

§86.2 Definitions.

As used in this part, the term—

(a) Title IX means title IX of the Edu-
cation Amendments of 1972, Pub. L. 92—
318, as amended by section 3 of Pub. L.
93-568, 88 Stat. 1855, except sections 904
and 906 thereof; 20 U.S.C. 1681, 1682,
1683, 1685, 1686.

(b) Department means the Department
of Health and Human Services.

(c) Secretary means the Secretary of
Health and Human Services.

(d) Director means the Director of the
Office for Civil Rights of the Depart-
ment.

(e) Reviewing Authority means that
component of the Department dele-
gated authority by the Secretary to ap-
point, and to review the decisions of,
administrative law judges in cases aris-
ing under this part.

(f) Administrative law judge means a
person appointed by the reviewing au-
thority to preside over a hearing held
under this part.

(g) Federal financial assistance means
any of the following, when authorized
or extended under a law administered
by the Department:

(1) A grant or loan of Federal finan-
cial assistance, including funds made
available for:

(i) The acquisition, construction, ren-
ovation, restoration, or repair of a
building or facility or any portion
thereof; and

(ii) Scholarships, loans, grants, wages
or other funds extended to any entity
for payment to or on behalf of students
admitted to that entity, or extended
directly to such students for payment
to that entity.

(2) A grant of Federal real or per-
sonal property or any interest therein,
including surplus property, and the
proceeds of the sale or transfer of such
property, if the Federal share of the
fair market value of the property is
not, upon such sale or transfer, prop-
erly accounted for to the Federal Gov-
ernment.
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